
Extract from Hansard 
[COUNCIL — Tuesday, 5 April 2016] 

 p2003f-2022a 
Hon Kate Doust; President; Hon Ken Travers; Hon Lynn MacLaren; Hon Michael Mischin 

BELL GROUP COMPANIES (FINALISATION OF MATTERS AND 
DISTRIBUTION OF PROCEEDS) AMENDMENT BILL 2016 

Second Reading 

Resumed from 24 March. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [2.07 pm]: I rise on behalf 
of the opposition to make comments on the Bell Group Companies (Finalisation of Matters and Distribution of 
Proceeds) Amendment Bill 2016. It does not seem all that long ago since November when we dealt with the 
initial piece of legislation, which was pushed through both houses fairly rapidly. I must say that this particular 
piece of legislation is also being dealt with in an extremely expeditious manner. It was introduced and passed in 
the other place on 24 March and rushed up here on the same day. We are dealing with this bill in very 
extraordinary circumstances because I understand that proceedings began today before the High Court on the 
Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Act 2015. I imagine given the time 
difference that those proceedings have only just finished for the day. It is very unusual for us to be dealing with 
a piece of legislation whilst the matter is in court. I am not a lawyer, but I am sure the lawyers in the chamber 
would have some interesting views about sub judice issues. I am sure my colleagues may pass comment on that, 
but when we get to the committee stage, I would be interested in hearing from the Attorney General how that 
will be managed for the purposes of the bill. Attorney General, our position is that we will not do anything to 
obstruct this bill; we will not oppose it. We will probably spend a bit of time talking about the policy and the 
background to this piece of legislation, but from the opposition’s perspective, it is our intent to spend some time 
in the committee stage to go through the various clauses of the bill. It is a highly complex and complicated piece 
of legislation. My colleague Hon Ken Travers and I spent some time late on Friday afternoon being briefed on 
this bill by the government advisers. I must say there are still aspects of this bill that both of us have a range of 
questions on. It is a very unusual bill in respect of the fact that it deals with issues of retrospectivity. That also 
leads to a number of questions and concerns about how this government manages its legislation. 

We only need to look at what led us to the point of the earlier piece of legislation we dealt with in November. If 
members have not been in Western Australia and missed the whole issue of what happened with the Bell Group 
through the 1980s and 90s, I refer them to the Standing Committee on Legislation report tabled late last year in 
connection with the earlier bill. It gives an excellent overview into the history of the Bell Group proceedings. It 
goes through what happened with the change of ownership from Holmes à Court to Bond and the proceedings 
that occurred afterwards, leading us right through to the current situation. Of course, the Bell Group appears to 
be the gift that keeps on giving if you are a lawyer. It is probably one of the most highly litigious issues our state 
has seen and it continues to be. Even though there was the earlier piece of legislation put in place in an attempt to 
hopefully stem or stymie, if you like, this excess of litigation that was occurring and the ever-growing legal costs 
incurred, particularly by the state through the Insurance Commission of WA, that does not appear to have 
happened. We now know that since that time there have been three further proceedings commenced in relation to 
that legislation, and one of those is currently in the High Court. Given the government was fairly confident in 
November that the legislation it had put in place would have dealt with its concerns and would have slowed 
down or stopped what it regarded as excessive litigation, that does not appear to have been the case. 

I am going to take this very slowly. I certainly would never claim to have any legal expertise, so I have had to 
take my time trying to get my head around what is involved with this bill. I must say that it is a very complicated 
piece of legislation. It is basically all around trying to ensure that the government continues to have a stake in the 
money—the $1.75 billion—held by the Bell Group companies’ liquidator. It is about making sure that the 
government has that stake and can pull back on that cash. Given the nature of the debate today, I am not even 
going to talk about what has led the government to that point of desperation and having to deal with a piece of 
legislation of this nature in such an expeditious manner. I am not going to go into detail about how we have 
arrived at such a significant debt in this state—how the government has made excessive cuts to its budgets and to 
a whole range of frontline services. 

Hon Michael Mischin: I hope not; it’s irrelevant. 

Hon KATE DOUST: I am not going to go into detail; I am just canvassing those issues saying that is partly why 
we have got to this point. 

The bill we are dealing with today in essence makes three changes. This piece of legislation we are dealing with 
today is designed to mop up, if you like, and deal with what were perceived as weaknesses or gaps in the earlier 
piece of legislation. The amendment bill is there to address those issues highlighted as gaps. There are three 
changes listed in the second reading speech. There is the inclusion of a new section 21 to confirm the existence 
of companies that were subject to legislation as bodies corporate, so that will pick up a company that was 
a Bell company that operated out of Queensland and was registered in Queensland—that is, Maranoa Transport. 
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That company is now defined in this amendment bill. I understand it has assets of about $38 million or 
$40 million. The minister might tell us when we get into committee why that company was not picked up and 
included in the first round of legislation that we dealt with, why it was not listed in schedule 1 of the Bell Group 
Companies (Finalisation of Matters and Distribution of Proceeds) Bill and why it is now being picked up months 
after the other piece of legislation was finalised. The second amendment will delete a reference to the 
Corporations Act 2001 in section 25 of the previous legislation. That goes to who can lodge a claim against the 
fund. The third change is linked to the Corporations Act in relation to acts, omissions, bodies, persons or things 
from the commonwealth jurisdiction by state laws. Three changes are essentially proposed. 

The bill has 14 clauses and a fairly substantial part of the bill deals with retrospectivity. Clauses 4 to 10 of this 
bill, in seeking to amend the original legislation, are about turning the clock back—turning the clock back to the 
date that the original bill was passed, as though everything we are dealing with today actually happened back in 
November. It is about making sure that the company Maranoa Transport, for all intents, was included in that bill; 
it is as if it was. As I understand it, a whole range of other matters flow from that and I think they are currently 
being canvassed in the courts. I will come to that specific issue a bit later on. Those clauses in the bill do not 
only refer to when the bill is proclaimed; those clauses will be retrospective. In addition to that there is also 
capacity in the bill to create regulations that will also be retrospective. In the time I have been in this place, I am 
not too sure whether I have had to deal with a piece of legislation like this in which the clock is turned back; it is 
quite unusual. The minister might provide other examples of when this has happened, but for a lot of us on this 
side—even, I imagine, for some members sitting on the government benches—it sets an interesting precedent in 
terms of how this chamber deals with legislation. Does it mean that if the government has the numbers in the 
house, at any given time it can simply rush in a piece of legislation that would in fact turn the clock back and 
make matters retrospective if it suited its purposes? I would be interested in hearing from the minister where else 
that would exist and whether that is the government’s intention. People have said to me that this is a bizarre way 
for the Parliament to deal with legislation and it sets a very poor precedent for how business is managed. I think 
I understand that the government thought in November last year when it passed the original Bell Group bill that 
matters would have been either resolved or have been on their way to being resolved and that it would have sent 
out a very clear message to all the current players operating around Bell—all the groups with an interest in what 
was happening. The government, with the passage of that bill, was taking a fairly strong stand about what was to 
happen in the future, in particular with litigation and also the carve-up of any funds. But now we find in the first 
week of April, only five months after that first bill was introduced, that the government has had to patch up, or 
fix, its original bill. I am pretty sure when we dealt with the first bill that Hon Ken Travers made the comment, 
and I am sure a couple of others did, that the bill would not finish the litigation and that the validity of bill would 
indeed be challenged at some point. We have seen that happen. I suppose the government has decided to try to 
prevent any ongoing litigation and hopes this further bill will rectify that. I do not know whether that will be the 
case. On this occasion it is not really our job in opposition to argue one way or the other for any of the various 
groups or individuals involved in litigation in the Bell Group situation. However, the manner in which this 
legislation has been introduced into the Parliament and the way it has proceeded through the chambers and been 
managed while court hearings are in process is a concern. 

When we had the briefing last week, we were told that the government is very keen for the bill to be passed this 
week before the High Court hearings finish so that, basically, the passage of the bill can be provided to the court 
to assist it with making its decisions. I do not know whether that is the normal process, but that is what I was told 
last week. I thought that was very unusual. I would have thought that the court would make its own decisions 
based upon the evidence provided to it. When we asked about why that additional company, Maranoa Transport, 
had been picked up and included in a retrospective way as though it had always been part of the original 
legislation, we were told that the government had taken a very conservative approach in the original bill in how 
it managed it and what was listed. Probably other companies still outside that list of companies in 
schedule 1 have not been picked up. It strikes me as interesting that a company that was not referred to in the 
first round of legislation is now very much at the heart of this bill. We asked questions last week—we will 
certainly go through them as we go through the clauses of the bill—about why a Queensland–established and 
registered company, although it is a Bell company, is now being treated very differently. 

In his role as Attorney General, Hon Michael Mischin would have a far greater understanding of the legalese 
surrounding this bill, so I think it is very important that when we go into committee, he thinks about how to 
frame his responses in plain English. The community of Western Australia has a right and an expectation to 
perhaps have a much better understanding of why the government has pursued this matter so vigorously and why 
we are now dealing with a second piece of legislation. We will not go through each element now and certainly 
there are a number of questions, but I think we will save those until we get to the committee stage. 

Now, coming back to the speed of this bill, I refer to a letter sent on 16 March. The original Bell legislation was 
passed in November. A letter was provided by the State Solicitor to the Attorney General and the Treasurer on 
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16 March referring to a briefing note dated 10 March about the current status of preparation of submissions in 
the High Court challenge. It also refers to new legislation and states — 

Effectively, that would require passage at least by one chamber next week and by the other chamber at 
the latest, concurrently with the conduct of the hearing and prior to its conclusion. 

When we get to the committee stage or the reply to the second reading debate, it might be useful for the 
Attorney General to explain to the house at exactly what point the government decided that it needed this 
additional piece of legislation brought into the house and then passed. What were the drivers behind that? It is 
a very short period. In February, proceedings were commenced by the liquidator and other proceedings were also 
started by the Australian Taxation Office, and I think the third one was Glendinning and Associates. I do not 
know whether it was only those matters starting up or whether other factors drove the government to the point at 
which it had to start dealing with this matter. 
There has been a bit of media around this legislation, and the liquidator was back in court at the end of last week. 
There was some commentary in The West Australian about this bill, including comments made by our former 
Governor, Mr Malcolm McCusker, who is now involved in representing the liquidator. He has made some quite 
targeted comments about how this legislation has been managed, and he says at the end of the article of 
31 March, last Thursday — 

“It is our opinion that the amendment bill is an egregious affront to the rule of law.” 
That comes back to our concern about retrospectivity and the manner in which this has been processed. I am 
happy for people to read that article. It is quite a useful article. 

Hon Michael Mischin: Whom is he acting for there—one of the litigants? 

Hon KATE DOUST: Yes. 

Hon Ken Travers: Is that wrong, is it? 

Hon KATE DOUST: We are not fighting the government on this. We will not oppose the bill. We understand 
why the government is doing it, but there are some real concerns about the manner in which it is doing this. In 
his role as Attorney General, the chief steward of how our laws are managed in this state, I am surprised that this 
has been rushed through in the way in which it has. 

As we go through, I am sure a couple of people will comment on this bill. I am sure my colleague will refer to 
issues around the Corporations Act and the fact that the tax office has intervened. I want to share with members that 
Malcolm McCusker—this again comes back to him—provided an opinion on this bill, “Opinion on the Effect of the 
Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Amendment Bill 2016 on 
Maranoa Transport Pty Ltd”, on 29 March. The opinion states, in summary — 

2. If enacted, the Amendment Bill will: 

2.1. deem all funds held by, for and on behalf of Maranoa to have vested In the 
WA Bell Companies Administrator Authority (Authority) on 27 November 2015; 

2.2. deem the control and management of the affairs of Maranoa to have been transferred 
to the Authority on 27 November 2015; and 

2.3. deem that the liquidator of Maranoa had no power (without the Authority’s written 
approval) to have acted on behalf of Maranoa since 27 November 2015. 

I understand that is a concern because a significant amount of funds have been expended by the liquidator in 
legal costs to take action relating to the first bill. Mr McCusker then goes on to make some comments about 
various aspects of the bill and refers to clause 4, which is specifically around Maranoa. It further states — 

5. This amendment represents a radical change to the scheme of the Bell Act. As it stands, all of 
the 35 companies identified as WA Bell Companies in the Bell Act were registered in 
Western Australia. The “WA” in the phrase “WA Bell Companies” means registered in 
Western Australia. 

6. Maranoa was registered in Queensland. If the Amendment Bill becomes law, Maranoa will be 
the only Bell group company not registered in Western Australia to be covered by the Bell Act. 
Significantly, there are a number of other Bell companies not registered in Western Australia 
which the Amendment Bill does not propose to cover. 

The opinion then comments on the explanatory memorandum and the second reading speech and goes on to 
state — 
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9. It can be seen that the original decision to cover only WA-registered Bell group companies by 
the Bell Act was deliberate. This was no doubt to minimise the chances of a successful 
challenge to the constitutional validity of the act on the basis of its extraterritorial effector 
inconsistency with the Corporations Act 2001.  

The authors of the opinion then made comment about the liquidator’s challenge to the constitutional validity of 
the act. They wrote — 

10. The liquidator of Maranoa, Mr Antony Woodings, commenced a constitutional challenge to 
the Bell Act by a writ of summons filed in the High Court on 4 February 2016. This was the 
third of three constitutional challenges brought in the High Court — the first having been 
commenced by BGNV on 27 November 2015 and the second having been commenced by 
W.A. Glendinning on 18 December 2015. 

Both of those dates were very soon after the passage of the Bell Group Companies (Finalisation of Matters and 
Distribution of Proceeds) Bill 2015—the initial legislation. They then wrote about the effect of the amendment 
bill on Maranoa and the liquidator. They wrote — 

12. Clause 4 of the Amendment Bill provides that, except in section 51(1) of the Bell Act, 
a reference in the Bell Act to a WA Bell Company includes a reference to Maranoa. 
Clause 2 of the Amendment Bill provides that clause 4 of the Bill takes effect from 
27 November 2015 and therefore the Amendment Bill operates with retrospective effect. 

13. This has three critical consequences for Maranoa and Mr Woodings. 
14. First, it means that all property held by, for or on behalf of Maranoa will be retrospectively 

deemed to have been transferred (by force of section 22 of the Bell Act) to the Authority on 
27 November 2015. 

15. Secondly, the Authority would be retrospectively deemed to have been the Administrator of 
Maranoa since 27 November 2015 (Section 27 of the Bell Act). 

16. Thirdly, section 29 of the Bell Act provides that while a company is under the administration 
of the Authority, no person other than the Authority can perform or exercise a function or 
power as an officer of the company without the Authority’s written approval. Therefore, 
Mr Woodings would be retrospectively deemed not to have had authority to act for or on 
behalf of Maranoa, since 27 November 2015. 

They then wrote about the effect of the amendment bill on Maranoa’s constitutional challenge. They wrote — 
17. In introducing the Bill, the Treasurer stated that he was advised that it would have no 

substantive effect on the High Court challenge. With respect, he was clearly misinformed. If 
passed, the Bill will bring Maranoa’s challenge to a halt. It will result in Maranoa and 
Mr Woodings never having had funds to pay for Maranoa’s High Court challenge and never 
having been authorised to. The challenge was commenced on 4 February 2016, but the funds 
held by the liquidator for Maranoa will be deemed to have been transferred to the Authority on 
27 November 2015. 

18. The Amendment Bill will also deem the liquidator never to have had authority to instruct 
lawyers on behalf of Maranoa since 27 November 2015 (before the date on which the 
High Court challenge was commenced). 

19. The Amendment Bill will also retrospectively render a nullity the orders made by the 
Supreme Court on 2 February 2016, which authorised Maranoa and Mr Woodings as liquidator 
to bring the constitutional challenge — a collateral attack on the long established principle of 
the “separation of powers”. 

They concluded — 
20. The Amendment Bill will retrospectively deem Maranoa to be a WA Bell Company from 

27 November 2015. Given that Maranoa will be the only Bell group company not registered in 
Western Australia to be deemed a WA Bell Company, it is impossible to escape the conclusion 
that Maranoa is being brought within the coverage of the Act to defeat the constitutional 
challenge commenced by Maranoa, by removing the liquidator’s authority to provide 
instructions to the lawyers conducting the constitutional challenge, and by depriving the 
liquidator of funds for the constitutional challenge. 
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21. The retrospective operation of the Bill has serious adverse consequences for the liquidator, 
who acted in good faith, in accordance with the authorisation of the Supreme Court of 
Western Australia, and in compliance with the law as it stood at the time. 

22. One consequence will be that, although he obtained approval to commence the High Court 
challenge by order of the Supreme Court, Mr Woodings will be personally liable to pay the 
fees of all those he has instructed but will have no assets (other than his own) from which to 
pay them. 

23. While it is open to the Western Australian Parliament to pass laws with retrospective effect, 
such laws always have the potential to undermine the rule of law. For the reasons set out 
above, it is our opinion that the Amendment Bill is an egregious affront to the rule of law. It 
deems unlawful actions which at the time were not only lawful but taken with the prior 
approval of the Supreme Court. 

That is the opinion of Malcolm McCusker, Steven Penglis and Adam Sharpe. I wanted to read that in; I am 
happy to provide a copy of that if people are interested. 
Hon Michael Mischin: I would ask that it be tabled. 
Hon KATE DOUST: Can I do that when I have finished? 
Hon Michael Mischin: Yes. 
Hon KATE DOUST: Those are the views of extremely senior lawyers, and some real concerns about those types 
of issues are canvassed in that opinion. I suppose the greatest concern is about where it will all end up. Although the 
Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Amendment Bill 2016 will be 
passed, I imagine at some point this week, there is no guarantee that this is the end of it. I do not know, 
Attorney General, whether there will be further challenges to this legislation. I do not know how much more 
money the state government will have to pay to try to bring this to a head or an end. One hopes, in good faith, 
that this will be it and that matters can be resolved. But because it is such a complicated issue that has gone on 
for so long, I do not think this will be the end of it. We are now dealing with a patch-up piece of legislation to try 
to remedy any errors or gaps that were not picked up before because the government was taking a fairly 
conservative approach to the legislation, and there is no guarantee that we will not be back here in three, six or 
12 months’ time to try to find another way to manage this. 
As I said earlier, our position on this bill is that it is complicated. Therefore, we hope the Attorney General, 
when we get into committee, will have the patience to work through each aspect of this bill. We want clarity and 
an explanation, in fairly plain English, of these provisions. We also put on record our concern about the issues 
around retrospectivity, and the fact that this bill is being dealt with in Parliament when the matter is being heard 
in the High Court. Admittedly, that was not the situation when this bill was first introduced in the other place, so 
it was a different ball game, if you like, but it is quite unusual. My colleague has looked at some previous rulings 
around matters to do with sub judice that I am sure he will reference. Part of the complexity is that a number of 
stakeholders are involved. They have been persistent over an extended period, there are high stakes and high 
dollars attached to an outcome, and certainly the state government has a very high stake involvement in the 
outcome in terms of a dollar return. 
Our view is that we will not oppose or obstruct this bill. We want a decent explanation of specific clauses of the 
bill so that we have a better understanding of why the government is taking this action. At the end of the day, the 
Barnett government has proceeded with this, and it will be a case of watching to see where we go next with this 
piece of legislation. It has set a pretty appalling precedent for how legislation should be managed through 
Parliament, which we should all be concerned about. 
As I said, I will not spend a lot of time talking about the policy behind the bill. We all know it has been 
a longwinded exercise, and in our view this is a patch-up job. I think more will be gained by getting to the 
Committee of the Whole reasonably quickly so that the Attorney General can provide us a detailed explanation 
of each of the provisions of the bill. 
[See paper 3992.] 

Distinguished Visitors — Gauteng Legislature — 
Republic of South Africa — Statement by President 

THE PRESIDENT (Hon Barry House): I give the call to Hon Ken Travers, but I have a statement just before 
he starts his comments. 
Members, it gives me great pleasure to acknowledge in the President’s gallery members of the Committee on the 
Scrutiny of Subordinate Legislation from the Gauteng Legislature of the Republic of South Africa. The 
delegation’s four-day visit is being hosted by the Parliament of Western Australia. The delegation is here to 
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gather information on Western Australia’s approach to the scrutiny of delegated legislation. The delegation is 
meeting with the Joint Standing Committee on Delegated Legislation, the Department of Finance, the 
Department of Transport, the Western Australian Local Government Association, and later today with me and 
Mr Speaker. The nine-member delegation is led by the committee’s Chair, Hon Jaqueline Mofokeng, and 
includes Hon Maggie Tlou; Hon Mike Madlala; Hon Daisy Hana Mashego; Hon Mervyn Cirota; 
Hon Janho Engelbrecht; Hon Hoffinel Ntobeng; Mr Lesiba Lamola, committee administrator; and 
Mr Siyabonga Buthelezi, the committee researcher. On behalf of all members of the Legislative Council, 
I welcome the South African delegation to Western Australia and to our Parliament. Welcome. 
Members: Hear, hear! 

Debate Resumed 
HON KEN TRAVERS (North Metropolitan) [2.39 pm]: It is also my great pleasure to welcome the delegation 
from the Gauteng Legislature of the Republic of South Africa, whom I had the very great privilege of hosting on 
your behalf, Mr President, at a lunch in the Centenary Room today. I encourage members to have a chat with them 
as they are a very interesting bunch of legislators. It was fortuitous that I, as a former shadow Minister for 
Transport, and Hon Simon O’Brien, as a former Minister for Transport, ended up being there because they had 
lots of questions about the transport portfolio. 
Hon Simon O’Brien: All under Chatham House rules, I will say, member. 
Hon KEN TRAVERS: That is all I will say on that matter. 
I will now get on with my contribution to the second reading debate on the Bell Group Companies 
(Finalisation of Matters and Distribution of Proceeds) Amendment Bill 2016; it will look better in Hansard that 
way. 
It was predictable that we would be discussing amendments to the Bell Group Companies (Finalisation of 
Matters and Distribution of Proceeds) Act 2015, but I do not think we could ever have predicted that we would 
be debating amendments to the act at the same time as the High Court is hearing a challenge to the very validity 
of the bill. I think that is extraordinary. There are a range of issues in this bill. The originating bill was 
extraordinary; this amendment bill raises extraordinary issues, complexities and precedents. I can think of no 
other bill in my time in Parliament that has sought to achieve what this bill is seeking to achieve through the use 
of various powers and retrospectivity, and members will need to significantly reflect on that as we proceed. As 
the Deputy Leader of the Opposition pointed out, the opposition will not oppose this bill, but this Parliament 
needs to seriously consider exactly what this bill seeks to do. 

When we dealt with the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015, 
I think it was clear that everybody in Western Australia—although reading the second reading speech, maybe the 
government did not—expected that the Bell Group Companies (Finalisation of Matters and Distribution of 
Proceeds) Act 2015 would ultimately end up being challenged in the High Court. It was always predictable what 
the three predominant areas of challenge would be: inconsistency with the Income Tax Assessment Act; 
consistency with chapter 3 of the Constitution regarding federal judicial powers; and consistency with the 
Corporations Act, particularly the residue powers for states to make rules about corporations under 
sections 5F and 5G of that act. I think those things were highly predictable. What was never predictable is the 
circumstance we find ourselves in today. According to the second reading speech — 

The amendments are intended to address peripheral issues raised by parties contesting the act in the 
High Court, with a view to ensuring that the High Court focuses upon those constitutional issues that 
are substantively in dispute. Ancillary to those three substantive amendments are associated definitional 
and transitional amendments intended to protect and promote the objectives of the act. 

That is what the second reading speech states, but the bill has done more than that. In fact, because the bill 
contains retrospective provisions, the introduction of the bill has caused actions to be taken. The liquidator for 
one of the companies registered in Queensland, Antony Woodings, has withdrawn his challenge to the bill in the 
High Court because when the bill is passed, its retrospectivity will leave him not only personally liable, but also 
out on a limb. Although he has been conducting his activities on the basis of a decision of the Supreme Court of 
Western Australia, all of a sudden the bill will remove that authority and he will be in the position of acting 
illegally even though when he was doing it, it was legal. I ask members to reflect on that for a moment. What 
does that mean? Before we even pass the bill in this Parliament, those retrospective provisions have an impact on 
people’s lawful actions—in this case in particular, an action that has been authorised by the Supreme Court of 
Western Australia. That is one of the most extraordinarily, unusual and questionable actions I, as a member of 
Parliament and as a keen follower of politics in Western Australia, have ever witnessed. 
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It gets more bizarre. I do not know whether that was the government’s intention—that is, the intent of the bill 
was to knock out the liquidator’s High Court challenge—but, of course, once that became known, the liquidator 
had to withdraw from that High Court action because if this bill is passed, its retrospective provisions mean that 
what he is doing legally this week will suddenly become illegal. I understand—I hope the Attorney General can 
explain this to the house—the government then got the authority to contact him and advised him that he would 
be authorised by the authority to continue his action in the High Court and could use the funds that they are 
seeking to seize under this bill from a Queensland-registered company to continue to take that action in the 
High Court. Let us be very clear about what that means. We now have a bill that has been introduced but has not 
been passed and is causing someone to take a new action. We then have an authority that may or may not be 
legally constituted—that will be determined in the High Court this week—authorising that person who is doing 
what they were legally doing last week but cannot do legally because of the introduction of this bill, because 
they have to be worried about the impact of it, suddenly now authorised by the authority, that may or may not 
exist depending on what the High Court determines this week, to take action to determine whether the authority 
itself should be legal—whether the authority created under the original bill is legal! The authority is now 
authorising and funding legal action to determine whether the authority itself is a legal entity and authorised by 
law and the federal Constitution. I hope my colleagues from South Africa—I hope I can call them my friends 
today—understand the complexity of the matter and I hope that they never see a bill like this going through their 
Parliament, because this in my view is not a good way to legislate. As noble as the cause may be and as moral as 
the government’s arguments may be, it is still not a good process. 

I hope members fully understand the complexities we are dealing with today. We are causing people, just by the 
introduction of a bill, to take an action to stop doing something that is legal for fear that if they do not stop it 
now, this bill when passed will retrospectively make illegal their legal actions. We have an authority, which it is 
questionable as to whether it legally exists, authorising a person who last week was taking action legally to 
continue that action. The mind boggles if the High Court then rules that the original Bell act is unconstitutional 
as to the authority given to continue the action. It makes a mockery of the system. Imagine being put in the 
position of trying to understand those complexities. That, my good friends, is why we would not normally have 
retrospective legislation. That is why retrospective legislation is very dangerous—it puts people into an 
impossible and invidious position, which is what this bill does, and it makes a nonsense of a range of issues. 

I want to take a bit of time to go through some of the comments made by the Attorney General during his second 
reading speech. We need to put the record straight. In his second reading speech, the Attorney General said — 

It had been hoped that the creditors of the Bell Group companies who had generally worked together 
through the lengthy Bell litigation would continue to work together cooperatively to bring about a swift 
and equitable distribution of the proceeds of the case. That proved not to be the case, necessitating the 
Bell act. 

As parties manoeuvred to increase their entitlement to a portion of the $A1.75 billion held by the 
Bell Group companies’ liquidator, it became increasingly obvious the parties thirst for litigation had not 
diminished, with several sets of new proceedings commenced and more threatened. 

I find that a fairly extraordinary statement. It merges two sets of quite separate and distinct court actions. It is 
true that currently people are awaiting a High Court decision about whether this Bell Group should be set aside. 
It is also true that prior to the agreement being reached that created this pool of $1.75 billion, the parties now in 
the High Court challenging the validity of this bill worked with the government. That legislation was about those 
groups taking action against the banks to get the money. It was the banks that stretched out the litigation over 
20 years; it was not the people taking the action who stretched it out. To suggest that somehow this is just a long 
continuum of the same process, as I think that clause seeks to do, is a complete misrepresentation of the 
situation. In fact, prior to the introduction of the substantive bill to this house, the parties were due to meet in 
Singapore for mediation to try to resolve how the $1.75 billion would be divvied up. 

When the Western Australian government was funding the litigation, it is questionable whether it secured the 
necessary legally binding arrangements to ensure that it got its fair share. I do not for a moment disagree that the 
government has a strong moral case to put to get its fair share of that $1.75 billion. I do not know how many 
other members in this chamber, like me, regularly have people coming into their offices to put a very strong case 
about what they believe is an injustice being suffered at the hands of the law or the system of government in this 
state. But we sit there and say, “Yes, you’ve got a very just and sound case. Yes, morally you have been hard 
done by, but, sadly, the framework that we have set up, or the agreements that you entered into, do not secure the 
outcome that you want. You can fight it, you can go on with it or you can seek to negotiate a settlement over 
these matters.” We often help our constituents negotiate a settlement. That is what was happening here—a new 
set of processes were occurring. The original litigation was with the banks. It turned to a process of negotiating 
how that $1.75 billion would be divvied out. It is completely wrong to suggest that there was a continual “thirst”. 

 [7] 



Extract from Hansard 
[COUNCIL — Tuesday, 5 April 2016] 

 p2003f-2022a 
Hon Kate Doust; President; Hon Ken Travers; Hon Lynn MacLaren; Hon Michael Mischin 

That may or may not have been the case, but there is no evidence that that was the case. As I understand it, all 
parties intended to attend the Singapore mediation and in fact it was the government that threw those 
negotiations into chaos by introducing this bill because it thought it was clever. 

Hon Michael Mischin: That is a nonsense. There have been numerous attempts to settle this thing over the 
years, since 2013. That latest one was yet another attempt, but there had been no progress, and indeed there was 
increasing litigation to challenge the original agreements that had been met between the parties. That is what it is 
referring to. It is to cut this Gordian knot — 

Hon KEN TRAVERS: The Attorney General has talked about the litigation — 

Hon Michael Mischin interjected. 

Hon KEN TRAVERS: I let the Attorney General have a reasonable interjection — 

Hon Michael Mischin: This is to cut the Gordian knot of those failed negotiations over two years, which had 
only spawned even further challenges in order to get access to unreasonable amounts of the fund. That would 
have dragged on litigation for another 20 years. 

Hon KEN TRAVERS: The Attorney General makes the claim of unreasonable amounts but this is the 
fundamental problem: the government had not secured at the relevant time an ironclad, enforceable agreement 
about that money. 

Hon Michael Mischin: We thought we had. 

Hon KEN TRAVERS: The Attorney General will get his right of reply in a minute. I gave him the opportunity 
to make a reasonable interjection. I want to make one comment back and the Attorney General can interject 
again, if the President allows it. The Attorney General referred to the litigation. I look forward to the 
Attorney General listing all the pieces of litigation he is referring to regarding the divvying up of this money and 
how many of them have been commenced by the government and how many were commenced by the other 
parties. 

Hon Michael Mischin: A committee looked into this. I am not going to go through it all again. 

Hon KEN TRAVERS: I was on that committee, which is why I know I can ask that question with fairly 
substantial confidence about what the answer will be. The Attorney General is putting forward a moral case and 
I have made it clear to him that I do not disagree with that moral case. But there is a difference. One of the things 
we have in this situation is commercial litigators who come from a fundamental position of doing whatever they 
can to get their client the best outcome. In this case the commercial litigators representing the government say, 
“We have got this Parliament and we can just use that as another part of the negotiating process.” 

Hon Michael Mischin: That is an outrageous suggestion. If you have evidence of that, I suggest you put it 
forward. 

Hon KEN TRAVERS: Look at the circumstances of what we are proceeding with. That is my view about the 
circumstances we find ourselves in. 

Hon Michael Mischin: Are you suggesting that the public servants who have given advice in their professional 
capacity have misused their positions in order to use Parliament as a tool to get commercial advantage? 

Hon KEN TRAVERS: I am saying that is what is happening. 

Hon Michael Mischin: You’re saying that is happening? 

Hon KEN TRAVERS: I am not saying it is necessarily their motivation or anything else; I am making the 
statement that in my view that is what is happening. They have said, “Here is another tool to get an outcome.” 
That is the reality of it. That is exactly what is happening. Parliament is now being used to change the laws to get 
the government the outcome it wants. The Attorney General cannot deny that—that is the fact of the matter. That 
is what we are facing here today. That is what we did with the original bill and that is what we are doing with the 
amendment bill. 

If the Attorney General wants to go through this in detail, maybe he can provide an explanation about this. This 
extraordinary bill raced through the other place in a single day. In fairness to the Treasurer who was handling 
this bill in the other place, he contacted the shadow Treasurer some days before that bill was introduced and said, 
“We’re going to bring this bill in; we would like the cooperation of the opposition.” The Attorney General is 
getting the cooperation of the opposition. The Treasurer provided a copy of the explanatory memorandum of the 
bill to the shadow Treasurer. Maybe the Attorney General can explain this to the house: the draft explanatory 
memorandum, which I have here, provided nine substantial clauses. The keen followers of this legislation who 
have looked through the bill will note that the bill before us today has 12 substantial clauses. There were three 

 [8] 



Extract from Hansard 
[COUNCIL — Tuesday, 5 April 2016] 

 p2003f-2022a 
Hon Kate Doust; President; Hon Ken Travers; Hon Lynn MacLaren; Hon Michael Mischin 

clauses missing from that draft explanatory memorandum. Can the Attorney General explain to me why they 
were missing? Does he know which three clauses are missing? 

Hon Michael Mischin: No, I don’t. Tell me what they are; and do they matter? 

Hon KEN TRAVERS: If the Attorney General wants to challenge me to question motives and operations, 
I will. I will tell the Attorney General what the three missing clauses are: clause 4 of the bill, interestingly, is the 
bit that refers to Maranoa Transport.  

Hon Michael Mischin: Why “interestingly”? 

Hon KEN TRAVERS: The first two of the missing clauses relate to Maranoa Transport. That is interesting, 
because the Attorney General’s second reading speech states that this bill deals only with peripheral issues. In 
fact, as I have pointed out, and as Hon Kate Doust has raised, the clauses added into the draft explanatory 
memorandum to the final bill that was introduced to the house were those that actually neutered the liquidator’s 
actions in the High Court, until we had that bizarre situation of the authority authorising the liquidator to take an 
action against the authority. 

Hon Michael Mischin: That’s how you describe it, but look at the bottom of the — 

Hon KEN TRAVERS: The Attorney General, in his reply, can give me the explanation that he wants to give, 
and then we can get into a debate during the committee stage of this bill. I look forward to the Attorney General 
trying to work this out and explain it to the house if it is not as I have explained it. We can have that debate, and 
we can have that interplay across the chamber, rather than just trying to do it by interjection and upsetting the 
President. 

It is an extraordinary situation. It is no wonder I start to question what has been going on here, when three 
clauses are missing from the explanatory memorandum, two of which are particularly significant and go well 
beyond being peripheral matters. It became a substantial matter until corrective action was taken, and it had 
a significant impact on what would have been occurring in the High Court as we speak. That is why I think 
games are being played. I do not know who the motivator is; I do not know whether it is the professional public 
servants, the Attorney General as the policymaker, or someone else in government—the Treasurer, perhaps. 
Either that or there is significant incompetence on the part of the government to the extent that substantive 
clauses are missed from the draft explanatory memorandum. More importantly, they were not only missed, but 
also their impact was missed because the government thought they were only peripheral. 

I put to the house my view that the second reading speech is misleading on those clauses. I said earlier that it was 
worth noting another clause mentioned in the second reading speech. I quote from the speech — 

Despite the hope that accompanied the passage of the Bell act that it would finally dispose of this 
matter, with unfortunate predictability two creditors and the liquidator have issued proceedings in the 
High Court, seeking to challenge it. 

It reads “despite the hope”, but then we predicted it anyway. The speech is absolutely right; it was always 
predictable. The committee that looked at this matter realised that it was predictable. I refer to the report of the 
Standing Committee on Legislation into the Bell Group Companies (Finalisation of Matters and Distribution of 
Proceeds) Bill 2015. Appendix 3 to the report is the legal opinion provided to the committee by Ken Pettit, SC. 
The best way of summing this up is by reading paragraph 74 of that legal opinion on page 119 of the report. It 
states — 

I note that the ATO, in a recent submission to the Committee said: “At this stage, the Commissioner 
simply notes that the apparent intention of the Bell Bill, if enacted in its current form, is that it should 
constrain the Commissioner’s capacity to administer the income tax laws according to their terms.” 
That appears to flag an inconsistency with Commonwealth tax laws, but does not assist in identifying 
the inconsistency. While speculation is idle, it may be that Mr Trevor and the ATO have both 
overlooked the fact that the WA Bell Companies will be validly removed from the Corporations Act 
and hence any assistance that Act gave to the ATO will no longer be relevant. 

At paragraph 82 of his opinion, Mr Pettit writes — 
In conclusion on question 4: 
(a) The Bill is not inconsistent with the Corporations Act. 
(b) In the time available, and in the absence of any specific contention, I have not been able to 

identify any inconsistency with Commonwealth taxation law. 
Of course, the world has moved on, and the High Court is sitting in Canberra as we speak. Actually, it would be 
finished for the day while we are just getting going. As I understand it, the submissions made, initially by the 
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commonwealth Solicitor-General on behalf of the Australian Taxation Office, and later intervening on behalf of 
the commonwealth Attorney-General, still very much continue to question the very validity of the substantive 
bill we are seeking to amend today. As soon as we pass this amendment, I assume the government will have the 
Governor on stand-by, incorporate the amendments into the bill, and tomorrow morning, if we complete it today, 
and I hope we do not keep the Governor up too late tonight waiting for the bill to be brought down to her — 
Hon Michael Mischin: It’s up to you, isn’t it? 
Hon KEN TRAVERS: Actually, it is up to the Attorney General. If he gives us good simple answers, we will 
get through it quickly, but if he dodges the questions and we have to keep probing him, it might take a lot longer. 
Hon Jim Chown: His answers are always very brief. 
Hon KEN TRAVERS: And the little one said “roll over”. Hon Jim Chown just has to move one more seat; he is 
one step away. He is almost there—one seat away. 
It is not me delaying this bill. 
Hon Michael Mischin interjected. 
The PRESIDENT: Order! Hon Ken Travers is only the second speaker on the question that the bill be read 
a second time. By my reckoning, there are 33 other members who have the opportunity to make a contribution if 
they like, when they like, and when they like is up to me. 
Hon KEN TRAVERS: Just as it was highly predictable that this matter would end up in the High Court, 
I suggest to the Attorney General that it is highly predictable, unless he inflames members on this side, that 
Hon Kate Doust and I will be the only speakers in the second reading debate on this bill. The government should 
not try to imply that the opposition is not going to be cooperative, but there are issues that need to be put on the 
record about this legislation. 
Even though we were told that the now High Commissioner in Washington, Joe Hockey, said that he was fine 
with this legislation, the Australian Taxation Office has put its case before the High Court that this bill is invalid. 
The federal Attorney-General has intervened to argue that this bill is invalid in trying to use the powers that 
continue to reside in the states under the Corporations Act under sections 5F and 5G. I do not want to go through 
a longwinded explanation, because I am not a lawyer, but it has certainly been put to me, and I have had it 
confirmed by a number of people from both sides of the case, as far as I can tell, that effectively the plaintiffs 
who have taken the action to declare this bill invalid are substantially parties acting on behalf of Bell Group NV, 
the representatives of WA Glendinning and the liquidator, Mr Garry Trevor. They have argued that the 
interpretation that should apply to sections 5F and 5G is very narrow, and would make this bill invalid. The 
Western Australian government, on the other hand, has put a counterclaim that the sections give it very broad 
and expansive powers to legislate, to the point where, unless another state has specifically legislated to the 
contrary, we can actually even have an impact on other states and corporations to some degree. The 
commonwealth Solicitor-General basically said, “No, no, no—they’re wrong and they’re wrong; it’s somewhere 
in the middle.” But the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) 
Amendment Bill 2016 is still at the point at which it is unconstitutional and exceeds the residual powers given to 
the state will under sections 5F and 5G of the Corporations Act. Why is that so important to this amendment bill? 
Members will recall the Attorney General’s second reading speech on 11 August 2015 on the first bill, in which 
he said — 

This bill provides a framework for the dissolution of those Bell Group companies registered in 
Western Australia, and the administration and distribution of the Bell litigation proceeds to avoid the 
perpetual litigation that appears to be inevitable on any issue associated with these companies. This bill 
uses existing provisions in part 1.1A of the commonwealth Corporations Act 2001, which preserves the 
power of state Parliaments to pass laws displacing the operation of the Corporations Act in 
circumstances such as these, in particular for company insolvencies. The bill will bring the 
Bell companies back within the scope of Western Australian law for the resolution and finalisation of 
the affairs of those companies. As the bill refers to and operates upon legal relationships governed only 
by the laws of Western Australia and companies registered in Western Australia, this legislation has 
little or no effect on other states, or on the Corporations Act 2001. 

That was the explanation of the scope of the bill that is now the act, yet today we find that this bill seeks to 
amend that act to bring into it a company that is not a Western Australian registered company. I will not take 
a point of order, but it raises an interesting question as to whether it is within the scope of the original act to seek 
to bring a Queensland registered company under the operation of this bill when clearly the original legislation 
was intended to apply only to Western Australian registered companies. It raises an interesting issue for 
contemplation. Let us not forget that that is exactly the situation here. Clause 4 of the bill makes reference to 
Maranoa Transport, a company that was registered in Western Australia. As I have said, the original second 
reading speech refers to the bill referring only to Western Australian registered Bell Group companies. In fact, 
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that was always known; it is not as though this suddenly appeared in the system. It is my recollection from 
dealing with the bill in the Standing Committee on Legislation that at least three companies were not registered 
in WA. Why is Maranoa Transport so significant? Of course, it is one of the 10 companies that was awarded 
a part of the $1.75 billion settlement. There were two phases; about $40-odd million in the first phase and 
$50 million in the second phase. As I understand it, the $50 million in the second phase was scooped up once the 
original bill was implied. The other $40 million sat outside of that, but was held in trust by the liquidators for 
that matter. This bill seeks to bring that money under the control of the act. I mentioned the ongoing impact of 
that in terms of the actions that it takes. 
I think Hon Kate Doust earlier tabled a copy of the opinion that was provided by Malcolm McCusker, 
Steven Penglis and Adam Sharpe. Is that correct? 
Hon Kate Doust: Yes. 
Hon KEN TRAVERS: I draw members’ attention to the conclusion of the legal opinion by one of the most 
eminent people in Western Australia. Paragraph 21 reads — 

The retrospective operation of the Bill has serious adverse consequences for the liquidator, who acted in 
good faith, in accordance with the authorisation of the Supreme Court of Western Australia, and in 
compliance with the law as it stood at the time. 

Paragraph 22 reads — 
One consequence will be that, although he obtained approval to commence the High Court challenge by 
order of the Supreme court, Mr Woodings will be personally liable to pay the fees of all those he has 
instructed but will have no assets (other than his own) from which to pay them. 

The final paragraph reads — 
While it is open to the Western Australian Parliament to pass laws with retrospective effect, such laws 
always have the potential to undermine the rule of law. For the reasons set out above, it is our opinion 
that the Amendment Bill is an egregious affront to the rule of law. It deems unlawful actions which at 
the time were not only lawful but taken with the prior approval of the Supreme Court. 

Why does the question about the rule of law matter? I will remind members opposite, who are members of the 
Liberal Party, of their constitution rules under their objects. The Liberal Party of Western Australia’s objects 
are — 

… to conduct and maintain a viable Party structure capable of delivering the following objects of the 
Party through government: 
… 

(c) To promote justice and equality of opportunity among all people. 
One could argue whether justice is being applied here. Paragraph (d) is fundamentally crucial to what we are 
dealing with today, and reads — 

To maintain the rule of law. 
Paragraph (e) reads — 

To uphold the right of private property as the basis of economic freedom and personal liberty. 
A former Governor and probably one of the most eminent Queen’s Counsel and Senior Counsel in 
Western Australia has defined this bill as an egregious affront to the rule of law despite the Liberal Party 
supposedly wanting to uphold the rule of law. This bill fundamentally challenges the very objects of the 
Liberal Party. One has to ask the question: how did it get through the party room without dissent? The 
backbench in this place has always been known to stand up and challenge the government when it thinks that the 
government has got things wrong. It will be interesting to see whether the backbench of the Liberal Party is 
prepared to stand up for the objects that its party upholds because the bill challenges the fundamental rule of law 
and the question of private property. The issue of private property is that the laws of the land should be allowed 
to determine how that money is split, not to have it constantly changed. To have it changed once is questionable, 
but to constantly change the law depending on the time of day is extraordinary. Paragraph (h) of the 
Liberal Party’s objects reads — 

To promote genuine free enterprise as the alternative to socialism and state corporatism. 
Paragraph (i) reads — 

To resolutely oppose Marxism and all other totalitarian philosophies. 
I do not think we need to go past the question about the rule of law on this bill and whether it seeks to challenge 
the fundamental questions about the rule of law and the way it operates. 
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There is a range of other matters in this legislation. Trying to understand some of the clauses in the bill has done 
my head in. In my view they are Henry VIII clauses that even Henry VIII could not have contemplated. They 
become quite bizarre. Should an element or part of the legislation be found to be invalid, regulations can be 
written to rewrite the whole legislation to make things that were found to be invalid valid again. That can be 
done by way of regulation, without coming back to Parliament. I am sure we will get the normal tripe we get 
from the other side, but that is okay because those things are disallowable. The regulations can be introduced. 
The legislation can be rewritten by regulation to deal with the fact that some its elements may have been found 
to be unconstitutional. That can be dealt with by way of regulation, with everything put back in an orderly way, 
rather than by coming back to Parliament. At the time those actions are done, they will be legal. There could then 
potentially be a situation in which this house does disallow them, but does that then make the actions that 
occurred legal? It is the exact opposite of what happened to Mr Woodings. It will be legal under the regulations 
made under this legislation for action to occur when it occurs. The house can subsequently disallow it, but that 
does not mean that the action taken at the time it was legal is then rescinded. That is why this bill raises legal 
complexities that I have not previously seen in legislation before this Parliament. That is why the 
Attorney General is going to have to be on his top game today, proving why he is the new Deputy Leader of the 
Government, to explain to the house how all this will operate, because that will be the key question. The 
government asks about this bill. I can assure the government that we will not seek to delay this bill. We are 
happy to proceed. The government can get the bill through, it can get the Governor out of bed, it can have the 
bill signed tonight and it can have its lawyers going to the High Court tomorrow to say, “You know everything 
we discussed yesterday, it has now changed a little bit, because the WA Parliament has just changed the 
legislation.” The Attorney General is going to have to explain each and every one of these clauses. It is important 
because this is a significant matter. 
I note that many members are out of the chamber on urgent parliamentary business, and I suspect it is urgent 
parliamentary business to avoid embarrassment. People will look back at the debate in the other place last sitting 
week, and in fairness to my colleagues down there, they were running blind. They came in and there were three 
clauses that were not even in the draft bill they were given. They had to try to deal with a bill on the run. I would 
not say that Hon Kate Doust and I have been able to get our heads completely around this legislation. People will 
look back to this day, and Thursday before last, as very significant days when a very unusual and complex 
measure was passed—legislation that, according to probably the most eminent Queen’s Counsel in the state, is 
an affront to the rule of law. We need to make sure that a very clear, concise and consistent understanding of 
what each and every one of those clauses means is on the record, because I have no doubt that these clauses open 
up new issues for consideration before the High Court. How does the Western Australian Parliament legislate to 
bring under its regime the operation and application of laws to a company registered in Queensland? It raises an 
interesting point of law that will become fascinating. Does that mean that a residual power under the 
Corporations Act can be used in Victoria to grab BHP Billiton to get payroll tax paid? Are we going to change 
our payroll tax legislation to use the residual powers of the Corporations Act to try to get some payroll tax off 
BHP or grab some royalties? Why would they bother grabbing any of our royalty money? They get it all already. 

Attorney General, I make this comment today: this will not be the end of it. We will pass this bill today and 
I expect that we will be back in this place dealing with something to do with this legislation—that is if it survives 
the High Court challenge. I know where my money is as a betting person. There is the government on one side 
with a vested interest. There are the litigating parties on the other side with a vested interest. The commonwealth 
probably has the least to gain; it will get its tax money pretty much whichever way things fall. From a financial 
perspective, that is probably the key issue. The fact that the commonwealth government’s Solicitor-General says 
that the state government is wrong and is prepared to take that point to the High Court to undermine the 
government says to me that we will be back for more amendments to this legislation. 

[Leave granted for the member’s time to be extended.] 

Hon KEN TRAVERS: I have absolutely no doubt in my mind that we will either be back with more 
amendments to fix up other measures or we will have regulations passed under the powers in this legislation to 
fix up issues, which I think is a very dangerous thing. I think those matters should come back before Parliament 
for proper consideration. If this house was not controlled by the government of the day, there is no doubt in my 
mind that that would be the case or we would make it that the regulations cannot come into force until they pass 
the time for disallowance. I am no lawyer, so I am just a betting man on where the field is going, but I reckon the 
more substantial issue is that this bill will be struck down by the High Court. In that case, we will have done 
a whole range of very distasteful things by the passage of this legislation. We will have wiped out the objects of 
the Liberal Party to pass amendments to legislation that was always questionable in the first place to arrive at 
legislation that is knocked down by the High Court. But we still will have done those things and it will be a sad 
day. As I say, the majority of members of this house clearly support this legislation. That is why it is here today. 
As the Deputy Leader of the Opposition has made clear, we will not oppose the legislation, but we want an 
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explanation from the Attorney General, as we go through each and every one of these clauses, of the reasons for 
them and their impact. 

HON LYNN MacLAREN (South Metropolitan) [3.27 pm]: The Greens will support this Bell Group 
Companies (Finalisation of Matters and Distribution of Proceeds) Amendment Bill 2016. I do not want to labour 
the point. I think Hon Ken Travers has put on the parliamentary record many of the questions that arise from the 
bill and I look forward to hearing responses from the Attorney General in the committee stage. I served on the 
Standing Committee on Legislation that looked into the 2015 bill, so I am well aware of the complexities of this 
matter and the need for timeliness we now face and the deadlines we need to pass this legislation by. It is 
regrettable that we are in this position, but on the balance of logic, the Greens have decided to support the 
legislation and its swift passage through this place. That is not to say that the concerns raised by Hon Kate Doust 
and Hon Ken Travers are not also shared by us. When we passed the previous bill last year, we put on the agenda 
precisely these queries and worries and explained our concerns about the path forward. It is important for me at 
this stage to put on the record that we will support the passage of this legislation, but we have serious concerns 
about it, especially after Hon Ken Travers has just raised the concern about whether this will be the end of it or 
whether it will continue. I think that is a very realistic concern that the Western Australian Parliament should 
attend itself to. I hope that our concerns and worries will be addressed, if not allayed, in the committee stage. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [3.29 pm] — in reply: I thank 
members opposite for the indications of support from both the Labor Party and the Greens. I need to make some 
preliminary remarks and deal with some of the more specific issues raised about the Bell Group Companies 
(Finalisation of Matters and Distribution of Proceeds) Amendment Bill 2016. 

Hon Ken Travers made a big play about what future generations may do and what people looking back on this 
day may think. Whatever the subsequent story of this unfortunate set of circumstances regarding the 
Bell companies and their history, I hope that people will look back on this and see that this Western Australian 
Liberal–National government has done its level best to try to fix a problem that had its genesis during the wild 
1980s through the mismanagement of the state by the then Labor government. I hope people will see that this 
Liberal–National government has tried to deal with the consequences of imperfect agreements struck, albeit 
perhaps in good faith, by the then Labor government during the subsequent litigation history of this unfortunate 
incident. We are doing our best to fix the problem to get a fair share on behalf of Western Australians, who have 
funded this litigation for some 20 years, in a way that does not involve the state continuing to be locked into 
litigation and fruitless negotiations with a view to a fanciful and always elusive settlement for the next 20 years. 
By doing so, the government has used the powers available to it under sections 5F and 5G of the 
Corporations Act. Those powers are very important to the states that negotiated with the commonwealth for 
a referral of certain powers by the states to the commonwealth on the basis that they would be able to take 
actions not unlike this in specific circumstances when they promoted the interests of their jurisdiction and good 
governance in their state. Those powers are now thrown into question if the High Court, of course, takes 
a different view as to their operations. Much has been said about the opinions that have been given by various 
lawyers for particular parties. All of a sudden, Mr Malcolm McCusker is being elevated to the finest legal mind 
in the state and suddenly he takes precedence over these matters being dealt with by a court. It appears that his 
opinion is sacred writ; if he says something, it has to be right. The Solicitor-General for the commonwealth all of 
a sudden is not someone who is an advocate for a party, to wit, the interests of the commonwealth. All of 
a sudden he is some kind of impartial and fair broker. They are extraordinary propositions. 

The position with sections 5F and 5G of the Corporations Act is that there is a legitimate range of views on how 
they operate. The litigants, who have something to gain by overturning this legislation, hope to narrow their 
scope. The state of Western Australia has a particular view on the operation of those sections and the powers that 
have been reserved to the state under that law. The commonwealth, it appears, takes a different view. Quite what 
that view is is not clear, because it has not identified in its submissions what the scope of the operation of those 
sections might be. That will be argued out in the High Court. With this bill, we are dealing with focusing the 
arguments in the High Court on the issues that really count by eliminating some peripheral matters, clarifying 
matters that it was thought at the time were clear about the operation of the Bell Group Companies 
(Finalisation of Matters and Distribution of Proceeds) Act, and refining those matters that might be in doubt in 
order to do the best to preserve its validity. 

The real issues before the High Court, and the ones that ought to be the focus of attention by the High Court and 
the arguments of the parties, are those to do with inconsistency in the tax laws. I must say, the commonwealth 
raising those issues came as a bit of a surprise and disappointment to the states in light of the understandings that 
had been reached by our Treasurer and the then Treasurer of the commonwealth, understandings that were 
instrumental in our Treasurer taking this course, on advice. Nevertheless, those arguments have been raised and 
we will see how they play out. That is a matter for the state of Western Australia to deal with and the 
commonwealth through other means. 
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There is also a legitimate issue with the operation of the Corporations Act in sections 5F and 5G and the scope of 
the powers available to the commonwealth under the regulation-making power, section 5I. Those matters will 
also be played out and they have their consequences. The Corporations Act is due for renewal—an extension of 
the state’s referrals of power that to a large degree underpin important aspects of that law. If it turns out that the 
High Court has taken a view that is inconsistent with what the states regard as their legitimate position under 
those laws, there is scope to renegotiate the Corporations Act. That will be dealt with politically in due course. 

Turning back to this bill and the act it amends, yes, it is unusual. It is purposive; it solves a problem that the state 
faces. There have been suggestions of incompetence or sinister motives of some sort in the manner in which this 
has been approached. The Western Australian government is hoping to cut the Gordian knot that has been the 
Bell Group litigation and its consequences over the last 20-plus years in order to finally settle this. There is rule 
of law and rule of law, and law and its proper application is fundamental. But there come times when the 
operation of the law is being used as a weapon rather than a shield. In some cases it is being used to frustrate 
a rapid and timely resolution of matters of dispute and the like. 

The purpose of a court is not to be some kind of academic forum. The purpose of a court is to resolve matters of 
dispute between parties. If the legal system here and in other jurisdictions is being abused by parties with a view 
to get commercial advantage, it comes time for a government that is seized of the matter and has jurisdiction 
over it to solve that problem. That is what we have sought to do. It may very well be that we fail, but at least 
there has been a noble effort to try to solve this problem. I have no qualms about the advice that has been given. 
Advice is not predictive of the future with any degree of certainty. Advice is given with the information available 
and is the best advice that can be given at the time. No-one can predict the future, otherwise there would not be 
any need for courts. It may well be that we come back to this place for further refinement in light of what the 
High Court might find. That being so, we will deal with that when the time comes, but the Western Australian 
government has no qualms about trying to resolve this issue in a manner that is effective and allows some of the 
pool of money that has been acquired, at some considerable cost to the Western Australian taxpayer, to be 
available to cover at the very least the cost of that litigation, much of which was incurred during the Gallop and 
Carpenter governments. 

I will deal with the specific questions raised; I am sure there will be others. In broad terms, why are the 
amendments being made now? There are two main reasons. Since the passage of the Bell Group Companies 
(Finalisation of Matters and Distribution of Proceeds) Bill 2015 and it having been made law, there has been 
a challenge. Yes, it was predictable that some of the litigants would seek to challenge the Bell Group Companies 
(Finalisation of Matters and Distribution of Proceeds) Act 2015 on constitutional and other grounds. After the 
filing of submissions, it became apparent what some of those arguments might or were to be. As preparation 
progressed to meet the High Court challenges, the plaintiffs raised issues—some central to their challenge and 
some not. As I pointed out, the fundamental issues are to do with constitutionality and potential inconsistency with 
the tax laws under section 109 of the Constitution. There may also be other matters of process to be resolved. The 
Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Amendment Bill 2016 seeks to 
address the issues described as peripheral because they are not central to the validity of the act itself and what the 
state has proposed to do, but to address them, fix them and permit the court to deal with the main challenges that 
ought concern it. 

What are those challenges and what main issues does the bill seek to address? Firstly, there will be a new 
section 21A that will confirm the existence of companies the subject of the act as bodies corporate under the act, 
having a share capital; and, related amendments to section 30 to clarify that a WA Bell company may not be 
dissolved under the act if the amendment is not effective. This is to address taxation issues not yet directly raised 
by the parties, but precautionary measures are being taken to ensure the proper operation of the Bell act in 
accordance with the intentions that underline it. 

Secondly—this is to the advantage of all parties—it deletes references to the Corporations Act 2001 in 
section 25, to make clear what was intended by the government at the time: that there is no restriction on the 
consideration of claims that may be made against the fund. There was an argument that because certain of these 
claims may have arisen prior to 2001, with the effective operation of the Corporations Act they may not be 
considered. That is not the case, it was not the intention of the government, and this is being done to clarify that 
that is still available to all parties. Yes, that has to be retrospective to ensure that they are not prejudiced in the 
interpretation of the operation of the Bell act as passed. 

Thirdly, it broadens the range of matters that may be excluded from the operation of the Corporations Act to 
include not just WA Bell companies, but all acts, omissions, bodies, persons or things that relate to any 
WA Bell company or Maranoa Transport—I will say more about Maranoa Transport shortly—and displace the 
operations of the Corporations Act 2001 to the extent that the act operates. It also applies the act to a further 
Bell Group company—Maranoa Transport Pty Ltd, which is in liquidation. It excludes not just certain matters, 
but the entire act from the Corporations Act. 
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The balance of the amending provisions protect the validity of the original provisions and any changes proposed 
by the amending bill, with limited retrospectivity back to commencement of the act for that protective purpose, 
and provisions to deal with transitional issues to the extent that there is any prospect of invalidity. These are 
buttressing or saving provisions to ensure efficacy if the validity of the Bell act is not upheld, and they may 
become valid at some later date. If the High Court says that it is not effective under Corporations Law, but it is 
subsequently validated by either the commonwealth or further legislative action, it preserves the act to the extent 
possible. 

Why was Maranoa not initially included in the bill? At the time of the drafting of the act, the State Solicitor’s 
Office took the view that it was a Queensland-registered company and so fell outside the ambit of 
sections 5F and 5G. On further consideration, and consideration of the positions expressed by other parties, the 
State Solicitor’s Office has formed the view that there is a sufficient nexus with WA for it to be included as 
a Western Australian Bell Group company, and as the sole remaining Bell Group company with substantial 
assets it should be included within the ambit of the act to ensure its objects are satisfied; that is, to distribute all 
the assets of WA Bell Group companies and bring about their winding up and dissolution, and to end the 
Bell saga and the associated cost and expense to this and other states involved in trying to resolve this matter. 

Why was Maranoa not simply added to schedule 1 as a WA Bell company? The Parliamentary Counsel’s Office 
recommended Maranoa be referred to separately to make clear that it was not an original WA Bell company. If it 
were not included in the bill, it would be wound up in the usual way, pursuant to the Corporations Act, and its 
funds would be distributed to creditors—namely, Bell Group Ltd; Maradolf Ltd, which is in liquidation and 
which is a wholly owned subsidiary of the Bell Group Ltd; and the Australian Taxation Office. 

The bill operates retrospectively to ensure the maximum efficacy of the proposed amendments, particularly those 
related to the continued existence of the WA Bell companies as bodies corporate, and the exclusion and 
disapplication of the corporations legislation to the Bell act. It makes sense that the proposed amendments have 
effect from the transfer date, being the effective date of commencement of the operation of the act. 

A consequence of this bill not passing into law would be that the High Court would need to deal with a number 
of issues it would not otherwise need to that are not central to the main grounds of challenge. It could extend the 
hearing time, make the proceedings more complicated than they would otherwise be, and distract the court from 
the fundamentals that need to be resolved and underpin the act. 

Comment was made about the liquidator and his position. On 30 March this year in the High Court, the 
liquidator sought to vacate the hearing date before the High Court due to the risk posed to the plaintiff’s 
liquidator’s ability to instruct and pay costs and expenses he would incur in prosecuting that matter by the 
retrospective nature of provisions of the bill. That matter is listed as P4/2016. At the hearing of that application 
before the High Court on 31 March, counsel for the liquidator indicated that an accommodation had been 
forthcoming from the authority and the state, as a consequence of which the application to vacate was no longer 
being pursued. He was satisfied that he could continue with what he wanted to achieve. That accommodation 
was to preserve his position and satisfy the concerns addressed in the legal opinions referred to today, and the 
ones that have occupied and exercised the mind of Hon Ken Travers. The state did not introduce this bill with the 
intention of depriving a party with a genuine interest in challenging the bill, such as the liquidator, from so 
doing; nor does the state consider the bill has that effect. However, the view of the liquidator, Mr Woodings, was 
that the bill, effectively, prevented him from providing instructions to and paying the costs and expenses of the 
High Court proceedings commenced by him. Although the state did not hold that view, to provide Mr Woodings 
with adequate comfort and assurance that he would be able to maintain his High Court action, the state agreed to 
not pursue costs incurred by it in the High Court action commenced by Mr Woodings from him personally, were 
Mr Woodings unsuccessful in that action. Any arrangements entered into by the authority will need to be sought 
from it, and it is not the government’s intention to disclose details of matters agreed by other parties. But insofar 
as Mr Woodings is concerned — 
Hon Ken Travers: Did the government have any discussions or role in the authority making that decision? 
Hon MICHAEL MISCHIN: Not to my knowledge. 
The comfort has been given to Mr Woodings that to the extent the state is a party to the matter, it will hold him 
harmless, or at least not seek costs or seek to pursue any matters against him personally for which he may 
become liable if his interpretation of the operation of the act turns out to be the case. 
The other matters that have been raised will be more properly dealt with during Committee of the Whole House. 
It has been indicated that we will be going through the bill clause by clause. In those circumstances, I move that 
the bill be read a second time. 
Question put and passed. 
Bill read a second time. 
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Committee 
The Deputy Chair of Committees (Hon Amber-Jade Sanderson) in the chair; Attorney General 
(Hon Michael Mischin) in charge of the bill. 
Clause 1: Short title — 
Hon KEN TRAVERS: I hope we can have some latitude in the committee today. There are a number of 
questions I want to ask in debate on clause 1 that are specifically about future clauses, but I want to ask them 
under clause 1 because they are impacted by the retrospective elements of clause 2. To get a full understanding 
of what the clause means and also what it will do because of its retrospectivity, these questions would be 
properly asked in debate on clause 1. I reassure the Attorney General that it is certainly not my intention to 
re-canvass those issues when we get to the substantive clauses if those matters are resolved under this clause. 
Hon MICHAEL MISCHIN: From my perspective, I am content with that course being taken, within reason, if 
it will expedite the consideration of the bill. But if we started to get into the nitty-gritty of particular clauses that 
are unrelated to the commencement date, that would be best left to when we get to those clauses. Within certain 
bounds, I am content to assist Hon Ken Travers in this process. 
Hon KEN TRAVERS: I will start and see how I go. Clause 4 is one clause I would like to focus on. That clause 
is significant because it is retrospective. To fully understand it, and before we get to the retrospectivity, I need to 
understand what the government is trying to achieve with that clause and why, under clause 2(b), the date is 
retrospective to the date on which the original authority came into operation—that is 27 November 2015. In light 
of that, I wonder whether the Attorney General could explain the purpose of clause 4 and why it is retrospective? 
Hon MICHAEL MISCHIN: Maranoa Transport Pty Ltd is the only substantial asset-holding Bell Group 
company that is not captured by the Bell Group Companies (Finalisation of Matters and Distribution of 
Proceeds) Act 2015. As I have indicated, the advice that underpinned the act took a conservative view as to 
which companies ought to be embraced by it. The omission of Maranoa has left approximately $50 million out 
of the total settlement pool and in the hands of the liquidator, as liquidator of Maranoa, which has facilitated the 
liquidator bringing a constitutional challenge to the act, and it informs a particular argument that the liquidator 
has raised in relation to the interest of Maranoa and certain specific funds, which are otherwise the subject of 
section 22(1)(c) of the act. As that constitutional argument has developed, it has become apparent that the 
original view of the government on advice was too narrow and conservative and that a substantial nexus exists 
between the state and Maranoa, which has its registered office, its principal place of business, liquidator, bank 
accounts, books and records and other matters within Western Australia, and which has only since 2001 been 
a Queensland company by virtue of a notional commonwealth registration attributable to that state. In every 
other respect we would say it is a Western Australian Bell Group company and that is why it has now been 
included specifically as part of a pool of funds that can be drawn on for the purposes of the settlement of this 
matter in due course. 
Turning to subsection 2(b), the proposed amendments confirm the continued existence of the WA Bell Group 
companies as bodies corporate and confirm that any person can make a claim on the fund and broaden the 
exclusion and disapplication of the corporations legislation to the Bell act to enable the Bell act to operate as it 
should. To achieve its objects, it makes sense that those amendments operate from a transfer day, being the 
effective date of commencement of the operation of the act—27 November. By embracing Maranoa into that, it 
includes Maranoa, from the time of that transfer, as though it would have been any other Bell Group company 
that is included in the operation of the act at that time. By its combined operation, Maranoa Transport is included 
as a Bell Group company for all the purposes of the act and from the time of the act’s effective operation, which 
is 27 November. 
Hon KEN TRAVERS: In listening to the Attorney General’s comments, I understand that about $90 million 
was allocated to Maranoa Transport as part of the settlement. I think the Attorney General referred to $50 million 
that is captured, so that is currently held. But the other $40 million still sits within the pool that was held by the 
liquidator but was then taken by the authority on the transfer day; is that not correct? 
Hon MICHAEL MISCHIN: Yes. 
Hon KEN TRAVERS: I still do not understand. I understand the arguments about trying to broaden it, but what 
substantial impact would that $50 million, having sat out of the decisions, really have made to the final 
distribution of matters, considering the way in which the authority would operate is that it would be able to make 
a decision? The authority could still consider the fact that that money was there and that money was going to 
settle those debts and be paid to the Australian Taxation Office and ultimately come back into the system by 
paying the liquidator when the matters are finalised. Why would the authority not be able to take that money into 
consideration even if it does not actually have it sitting in a bank account? 
Hon MICHAEL MISCHIN: A couple of reasons: firstly, it is the only asset-holding Bell Group company with 
money left; secondly, it would be the only one that would not be dissolved and finalised along with all the rest of 
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the settlement that would be achieved by the administrator. If the company were left in existence for the 
purposes of its liquidation and all the other Bell Group companies were to be dissolved by operation of the act in 
due course, there is potential, once the administrator has finished his job, that the moneys would not be able to 
go to the Bell Group companies that actually may be entitled to it under liquidation. There are a number of issues 
that would make it convenient and more effective to be able to dispose of it along with all the others that are part 
of this group. 
Hon KEN TRAVERS: But that was all known at the time of the passage of the original bill. That is not 
anything new to this house today. In his summing up of the second reading debate, the Attorney General 
mentioned the words “on further consideration and discussion with other parties”. Who are those “other parties”? 
Hon MICHAEL MISCHIN: I do not think I said it was in discussion with other parties. As I have mentioned 
and concede, this is an unusual piece of legislation under unusual circumstances — 
Hon Ken Travers: We noticed! 
Hon MICHAEL MISCHIN: In trying anything a first time in order to solve a particular problem, one is going 
to end up with challenges. In order to achieve this end, the advisers to the government took an understandably 
conservative view about how this problem could be approached and which companies ought to be included 
within the authority provided, on our reading of the Corporations Act. On that occasion it was recognised that 
Maranoa is one of those companies registered in Queensland. However, on further examination, and in light of 
submissions that have been made, a reassessment has been made and it is considered that for the variety of 
reasons I have mentioned, it has a sufficient nexus with Western Australia because it is a Western Australian 
company. 
Hon KEN TRAVERS: At the time of the bill’s introduction, was the government aware of the impact that it 
would have on the liquidator and his action before the High Court; that is, the impact that it would have on his 
capacity to continue his action before the High Court? 
Hon MICHAEL MISCHIN: If I can distinguish between the Bell act and the Bell bill that we are dealing 
with — 
Hon Ken Travers: I am talking about the Bell bill. 
Hon MICHAEL MISCHIN: No, because that only became apparent once the liquidator had made his 
challenge, which I think was in February this year. He takes a particular view of the consequences of the act 
upon his position. We do not agree with that, but in order to allay his concerns we have taken action, through 
instructions given, about what we will and will not do to recover costs and other indemnities from him in due 
course. We have tried to allay those concerns; but no, it was not foreseen that it would have this sort of effect 
that he claims it has. 
Hon KEN TRAVERS: Does the Attorney General disagree that it had the effect that he identified? I am raising 
it under clause 1 because that clause on its own would not be a problem. If the bill passed today, it could receive 
royal assent tomorrow—that is covered by clause 2(c)—and come into operation on Thursday. In fact this bill 
will come into operation on the transfer day—27 November. Surely the implications must have been foreseen 
that the money that he was using—the $40 million that had been allocated in the first wave of funding; not the 
second wave that was in the pool—would make him personally liable and remove his capacity to take that 
action. I cannot believe that people did not identify that as an issue prior to the introduction of the bill into the 
house. 

Hon MICHAEL MISCHIN: No, we did not expect it. It is not a question of not anticipating; we do not agree 
with his position on it. We do not agree it has the consequences that he claims. 

Hon KEN TRAVERS: The Attorney General does not believe that this clause and the retrospectivity would 
leave the liquidator, firstly, without funds and, secondly, personally liable for any actions that he takes in the 
High Court? As the liquidator authorised by the Supreme Court of WA, there would be no consequences for him 
with the passage of clauses 1 and 2? 

Hon MICHAEL MISCHIN: No, we do not. That was not the intention of the bill. 

Hon KEN TRAVERS: In trying to resolve that, the Attorney General mentioned that the government has given 
a commitment to not seek costs or take any personal actions against the liquidator. I understand the authority has 
authorised the liquidator to continue the action before the High Court, is that correct, to try to resolve this 
impasse between the government’s interpretation and his interpretation, or his lawyers’ interpretation, of the 
impact of clauses 2 and 4 when joined together? 

Hon MICHAEL MISCHIN: I do not feel at liberty to disclose what, if anything, we know about 
communications between the authority and a particular party. I understand there has been communication 
between the liquidator and the authority. I would apprehend that it has been satisfactory from the liquidator’s 
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point of view since he has appeared before the High Court today, before the passage of this bill, so there must be 
some level of comfort there. 

Hon KEN TRAVERS: I am pretty sure the Attorney General’s advisers are aware of the terms of that 
agreement and I think it is pretty substantial. There is an argument about the operations of two clauses in this 
bill. The liquidator makes one claim; the Attorney General says he does not believe it to be the case, but the 
comfort to this house is that an agreement has been reached between the authority and the liquidator that gives 
the liquidator enough comfort to appear in the High Court. Clearly, the government and the State Solicitor’s 
Office were involved. I assume sitting at the table with the Attorney General are advisers on behalf of the 
Treasurer. It is not unreasonable for this house to expect a fairly frank explanation of exactly what commitments 
have been given, and who authorised them and who instructed the different parties to give those commitments to 
resolve what the Attorney General agrees is an unintended consequence of the operation of these two clauses. 
I accept the Attorney General’s point that he does not accept that that is the case, but clearly others believe it to 
be the case. As a result, he has taken action to try to provide comfort to resolve that impasse between the 
interpretation of the two clauses. I do not think it is unreasonable for this chamber to be asking for an 
explanation of the level of comfort. Is there a restriction on the amount of money that the liquidator can spend on 
legal fees, for instance? Is that part of the agreement? Who authorised the agreement? What communications 
occurred between the WA Bell Companies Administrator Authority and the government before the authority 
gave the comfort that it has given to try to resolve the impacts of clauses 2 and 4, when read together. 

Hon MICHAEL MISCHIN: There are a number of points. First, it is not a question of trying to solve 
a problem. We do not believe that there is a problem as the liquidator identifies. To give him comfort about that, 
because he plainly has a different view, the state has undertaken not to seek costs against him, to the extent that 
they come from his personal funds, for which he is personally liable. 

Hon Ken Travers: I just want to be clear. After the passage of this bill, he will not have any funds as the 
liquidator either, because they will be consumed into the pool by the authority. 

Hon MICHAEL MISCHIN: In a worst-case scenario, if he is correct, we have given the liquidator, as a party 
to these proceedings, certain assurances as to what we would not do to allay the concerns he has, which we do 
not believe are necessarily sound concerns. It is not proper that arrangements he may or may not have entered 
into with the authority, to the extent that we have heard anything about them, be disclosed by the state. The state 
has not been a party to those agreements. These are agreements, if they have been reached, between the 
liquidator and the authority. They are the best people to ask whether they are prepared to disclose them. Those 
are private legal arrangements. I do not know the detail of any of those arrangements, nor do I feel at liberty to 
disclose arrangements between third parties to which the state is not and has not been a party. To my knowledge, 
no direction has been given to the authority in treating it as an agent of the state. 

Hon KEN TRAVERS: I want to be very clear about the language the Attorney General used. I understand his 
personal knowledge, but he has advisers with him. I do not know whether he has advisers from the 
Treasurer’s office, but maybe he can give an undertaking to seek and report to the house at a later stage advice 
on whether the Treasurer’s office had any conversations with the authority requesting that it give comfort, or 
whether, on instructions from the Treasurer’s office, the State Solicitor’s Office provided advice. Remember that 
one of the issues we raised in relation to the original bill was the potential conflict of the State Solicitor’s Office 
providing advice to both the government and the authority. It strikes me that, before the authority gave any 
commitment, the State Solicitor’s Office—the people advising the Attorney General and the Treasurer as the 
executive government—would have been advising the authority about what it should do. Is that not correct? 
Were the same people giving advice to the Treasurer and Attorney General, as the executive, and to the 
authority? There is a point at which, in one mind, they know what is going on in the Attorney General’s head, 
and what the government wants, and they can then convey that to the authority, without the executive even 
needing to talk to the authority. Whether we like it or not, it is about trying to address the impacts of 
clauses 2 and 4 when read together. 

Hon MICHAEL MISCHIN: The State Solicitor’s Office has given no advice to the WA Bell Companies 
Administrator Authority. I do not feel comfortable in disclosing, to the extent that there is accurate information, 
agreements reached between third parties without the consent of the parties. That is my only reservation. I just 
mentioned that I suspect that if an agreement has been reached between the liquidator and the administrator, that 
must have been sufficient for the liquidator to be comforted enough to appear in the High Court today. I do not 
know what that arrangement might be. I am simply inferring it from the fact that there is, in fact, representation 
by the liquidator in the High Court today. That is wholly or partly based on the state’s assurances, but other than 
that I can only assume that some arrangement has been reached that he is comfortable with. 

Hon KEN TRAVERS: I want to be clear about what the Attorney General has just said to the chamber. The 
authority has not received any advice from the State Solicitor’s Office about providing comfort to the liquidator 
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on these matters as a result of the implications of clauses 2 and 4 of this bill when read together. It has provided 
no advice. That is what the Attorney General said: the State Solicitor’s Office has not provided any advice to the 
authority. I just want to be clear that that is correct. The Attorney General has his advisers present to help him. 

Hon MICHAEL MISCHIN: The State Solicitor’s Office gives no advice to the authority. It has its own 
lawyers. 

Hon KEN TRAVERS: If it has given no advice, how does the State Solicitor’s Office know elements of the 
deal? On what basis does it know elements of the deal? I do not want to relay what happened in a briefing to me, 
but the Attorney General’s advisers, in a briefing given to Hon Kate Doust and me, conveyed elements of the 
arrangements to us. The Attorney General says he does not think it is appropriate, but I know it would be better 
coming from him to outline the elements of that arrangement, to the point at which his advisers were able to tell 
us the amount that has been spent on legal fees by the liquidator between 27 November and, I assume, some 
point last week before the agreement was reached. That is why I am finding it a little bit hard to understand how 
the Attorney General can sit there and say that neither he nor his advisors have any knowledge when at least in 
part they gave us some indication of that agreement and some elements of the amount that the liquidator had 
spent. Can the Attorney General explain how they could do that when they had had no conversations or 
discussions with the authority? How would they know that information? 

Hon MICHAEL MISCHIN: Legal advisers hear information from a variety of sources. They provide 
information on a confidential basis to members of Parliament for their information. It is a very different thing 
from ventilating that advice in a public forum, particularly when the third party is not consenting to it. I am 
telling the honourable member that there has been no advice by the State Solicitor’s Office to the administrator 
on this matter. The administrator has his own lawyers from whom he seeks and takes advice. I cannot add any 
more to that and, in any event, it seems to me that we are drifting off the point. The liquidator is currently 
represented in the High Court in the proceedings that seem to have caused the honourable member some 
concern. I can only assume that an accommodation has been reached with the administrator, and that that, along 
with the state’s assurances, has given him sufficient comfort to do what Hon Ken Travers said he may be 
worried about doing. 

Hon KEN TRAVERS: The Attorney General again used the word “advice”, and I understand that. 

Hon Michael Mischin: That’s what you asked me for. 

Hon KEN TRAVERS: I was actually about to point out that I originally asked the Attorney General whether 
there had been any discussions or advice. The Attorney General is making it very clear that no formal advice has 
been provided to the authority by the State Solicitor, but I come back to my original question: have there been 
discussions between either the Treasurer or the Treasurer’s office or department and the authority or—remember 
that the Attorney General is representing the Treasurer on this bill—any discussion between the State Solicitor’s 
Office and the authority about how this matter should be handled? 

Hon MICHAEL MISCHIN: I do not know and I am not in a position to answer that. I will have to take advice 
from the Treasurer and make inquiries and revert to the member in due course. 

Hon KEN TRAVERS: If I can get a formal commitment that the Treasurer will seek that advice and advise the 
chamber at the earliest opportunity, I am happy to progress and move on from this matter. 

Hon MICHAEL MISCHIN: I can only find out what I can find out. I will put the question that 
Hon Ken Travers has framed to the Treasurer, and I will revert with some advice in due course as to what, if any, 
discussions have been had and the extent of those discussions. 

Hon KEN TRAVERS: I have one final question on this provision, and then we can move on—although other 
members may wish to raise matters. The Attorney General mentioned that the grab of Maranoa Transport is 
based upon a range of things about its books, office and a range of issues relating to being located in 
Western Australia with the head office being registered since 2001. As I understand it, prior to 2001, it was 
a state-registered company in Queensland, and it then became a notional company registered in Queensland 
under commonwealth legislation. The Attorney General made the point that the grab—“grab” is not the right 
word—that the ability for WA to legislate to have an impact on a company registered in Queensland — 

Hon Michael Mischin: Its nexus. 

Hon KEN TRAVERS: Its nexus—I thank the Attorney General for his assistance. The nexus that allows the 
government to use the powers under sections 5F and 5G to apply this bill to a registered Queensland company 
with issues around its books and offices — 

Hon Michael Mischin: It has a registered office here. Its principal place of business was here and its liquidator, 
bank account and books and records. 
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Hon KEN TRAVERS: Has that always been the case? If not, at what point was the transfer from activities 
occurring in Queensland to activities occurring in WA? As the Attorney General would realise, these matters go 
back well before 2001. At what point was the transfer of some or all of those things that were occurring in 
Queensland to them all occurring in Western Australia? 

Hon MICHAEL MISCHIN: I cannot give the answer definitively, but my adviser believes that Maranoa was 
a member of the Bond Group of Companies prior to 2001 before it was purchased by Bell Group in 2001 and 
transferred its operations over here. Its parent company is Bell Group Limited. 

Progress reported and leave granted to sit again at a later stage of the sitting, pursuant to standing orders. 
[Continued on page 2034.] 
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